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Setting the Scene: 

Compassionate or dedicated Donor-Philanthropists sometimes want to donate to specific 
individuals, or to support specific individuals and their social-humanitarian efforts.  

Most sophisticated donors realize that “contributions” made directly to an individual 
are “gifts” that create no income tax charitable deduction. In fact, if the gift is large enough,1 
it triggers donor gift-tax return filing obligations – and, possibly, gift-tax liability.  

That is not quite what most donors intend. 

Faced with that realization, some donors resort to “restricted donations” made through a 
qualified charitable organization. That is, they make a charitable donation to a recognized charity 
but restrict who can receive the benefit of it. Gift letters like  

 “This check is to be used to pay Martha P’s medical expenses from when her house 
burned down,” and  

 Instructions or understandings like “Use this to support Father Tony’s Overseas mission,”  

often accompany these donations.  

Unfortunately, as counter intuitive as it seems, making an “earmarked gift” through a 
qualified charity does not earn the donor an itemized charitable deduction. This holds 
regardless of how well intended the donor’s contribution or how clear the need may be. 

Absent the deduction, the donor is left with only the rosy-glow-of-virtue in return for 
their generosity and consciousness. Maimonides2 considered that the ultimate reward for charity 
– but a good healthy tax deduction would ice the cake! 

To understand why the deduction for an earmarked contribution is denied, we take a 
closer look at why the charitable deduction is allowed in the first place. 

Internal Revenue Code §170: Detached or Disinterested Generosity 

As used in the Internal Revenue Code (IRC), the term “charitable contribution” refers to 
a voluntarily gift3 made to a qualified charity with no expectation of commensurate financial 
benefit in return for the transfer.4 

 
1 For 2021, the annual exempt gift limit is $15,000 per donee per donor. The lifetime exempt gift tax exemption is 
$11.7 million per donor. 
2 Moses ben Maimon (1138–1204),also  known as Maimonides, was a medieval Sephardic Jewish philosopher who 
wrote extensively on Jewish law and ethics, and the nature of charity (tzedakah).  
3 Channing v. U.S., 4 F. Supp. 33(D. Mass. 1933), aff'd per curiam, 67 F.2d 986(1st Cir. 1933) – gift and 
contribution are synonyms, though we use contribution throughout this piece. 
4 Reg. 1.170A-1(c)(5), H.R. Rep. No. 1337, 83rd Cong., 2d Sess. A44 (1954); S. Rep. No. 1622, 83rd Cong., 2nd 
Sess. 196 (1954). 
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It follows, that the donor gets a contribution deduction only if the payment or property 
transfer is made as an act of detached or disinterested generosity and not for an anticipated 
benefit to the payor.5 If the donor receives or expects to receive a substantial financial or 
economic benefit (a “quid pro quo”), the charitable deduction is precluded.6 

When the donor gives an earmarked contribution, the quid pro quo is the charitable 
deduction7 for a payment that would not be deductible if made directly to the beneficiary 
or their cause. Based on this logic alone, the Service could justifiably disallow earmarked 
contribution deductions.  

Internal Revenue Code §170(a) & (c): "To or for the use of"  

"Charity begins where certainty in beneficiaries ends, for it is the uncertainty of the 
objects and not the mode of relieving them which forms the essential element of 
charity." 8 

The Service has long reasoned (and Courts have concurred) that a contribution is not 
made “to” a charitable organization if the facts and circumstances show that the charity is merely 
a conduit to a particular person.9  

In a somewhat more nuanced variant of the same argument,10 the Service maintains that a 
contribution “to or for the use of” the charitable organization demands that: 

 the organization has full control over the use of the donated funds and  
 the contributor must intend to benefit the charitable organization itself, not the individual 

recipient. 

Discretion and Control: If the donee organization cannot exercise discretion and control over 
the contribution, then there is a strong argument the funds are not deductible as charitable 
contributions.  

In contrast, if the donee organization may apply the donated funds to purposes other than those 
preferred by the donor, then this fact supports deductibility.  

Thus, the phrase "for the use of" implies the organization acquires a "right of exclusive 
appropriation or enjoyment of the thing donated," rather than control over its purpose or mode of 
use.11 In Service opinion, “for the use of” conveys a meaning similar to "in trust for." 

 
5 Commissioner v. Duberstein, 363 U.S. 278 (1960) 
6 Singer v. U.S., 449 F.2d 413 (Ct.Cl. 1971) 
7 Technically, the quid pro quo is the “tax savings” from converting the donation to a charitable deduction. In the 
post-Tax Cuts and Jobs Act era this savings is often difficult to compute. 
8 Russell v. Allen, 107 U.S. 163 
9 Rev. Rul. 62-113, 1962-1 C.B. 10, 
10 Rev. Rul. 68-484, 1968-2 C.B. 105 
11 S.E. Thomason v. Commissioner, 2 T.C. 441 (1943) 
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Donor Intent: Does the donor intend to benefit the charitable organization or a designated 
individual? Facts that imply the donor intends to benefit the organization, support deductibility. 

Donor intent may be indicated by the terms of a written gift letter, or the content of the donee 
organization’s fundraising literature.12  

Restriction vs. Earmark 

Donors may dedicate their contribution to charity to a particular use if the 
restriction does not prevent the charity from freely using the transferred assets or, at a 
minimum, the income from the asset to further its charitable purposes.13  

The Regulations provide examples of permissible restrictions, including the creation of 
an endowment fund for a particular university department; and the donation of funds for the 
construction of a building.14 

Restrictions or conditions placed on a gift must be made before making the grant. Retained 
rights to place conditions after the gift may render the gift incomplete. Donors may, however, 
retain the right to make nonbinding recommendations regarding property.15  

Caution is advised when placing restrictions on a contribution. If too many restrictions are 
placed, the Service may treat the contribution as a separate charitable trust, subject to the private 
foundation rules. This creates tax headaches for both the donor and donee: the deduction 
limitations and operating restrictions that accompany private foundation status. 

Deductible Contribution vs. Tuition, Rev. Rul. 83-104 

Rev. Rul. 83-104, 1983-2 C.B. 46: develops six fact situations that illustrate the distinction 
between qualified charitable contributions and tuition payments. The analysis and its 
conclusions provide a framework for determining deductibility of earmarked contributions 
as well.  

Rev. Rul. 83-104 identifies several factors, the presence of which support the 
presumption that payments to an organization are not charitable contributions: (Quoting, 
verbatim, hideous sentence construction, and all) 

 The existence of a contract under which a taxpayer agrees to make a "contribution" 
and which contains provisions ensuring the admission of the taxpayer's child. 

 
12  The Service suggests that the phrase; “This contribution is made with the understanding that the donee 
organization has complete control and administration over the use of the donated funds.” inserted into donee 
literature clarifies the donor’s charitable intent. 
13 Treas. Reg. §1.507-2(a)(8); Phinney v. Dougherty, 307 F.2d 357 (1962 
14 Treas. Reg. 1.170A-1(e) 
15 This forms the basis for permitting immediate tax deductions for contributions to Donor Advised Funds. 
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 A plan allowing taxpayers to either pay tuition or to make "contributions" in exchange 
for schooling. 

 The earmarking of a contribution for the direct benefit of a particular individual. 
 The otherwise unexplained denial of admission or readmission to a school of children 

of taxpayers who are financially able, but who do not contribute. 

Rev. Rul. 83-104 further states that other factors may suggest that a payment is not a 
charitable contribution if more than one of those conditions is present. If these factors are 
present, economic and non-economic pressures that donors face must be evaluated. 

 The absence of a significant tuition charge. 
 Substantial or unusual pressure to contribute applied to parents of children attending 

the school. 
 Contribution appeals made as a part of the admissions or enrollment process. 
 The absence of significant potential sources of revenue for operating the school other 

than contributions by parents of children attending the school. 
 Other factors that suggest that a contribution policy has been crafted as a means of 

avoiding the characterization of payments as tuition. 

“Tuition” Cases 

S.E. Thomason v. Commissioner, 2 T.C. 441 (1943): The plaintiff paid an educational 
institution the tuition and maintenance of a particular individual, who was the ward of a public 
charity. The court held that the taxpayer was not entitled to the deduction because the 
contributions were for the benefit of a particular individual.  

Tripp v. Commissioner, 337 F.2d 432 (7th Cir. 1964): Payments made to an educational 
institution and earmarked for the educational expenses of a particular individual were not 
deductible. They were neither made to the college for use as it saw fit nor made for the benefit of 
an indefinite number of persons, as, for example, a scholarship fund. 

Graves v. Commissioner,T.C.M. 1994-16: No portion of payments made by plaintiffs to a 
private foundation that solicited funds from parents of children in private schools to pay their 
tuition were charitable contributions. 

Situations reminiscent of the "tuition" cases arise e.g., where funds are set up to help designated 
individuals or families in emergencies. (to help pay for an organ transplant or to rebuild a home 
destroyed by a tornado.  

“Missionary” Cases 

Similar issues are also raised by religiously motivated programs that support designated 
missionaries.  
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Davis v. United States, 495 U.S. 472 (1990): In what is probably the most famous of the 
missionary cases, the Supreme Court held that funds transferred by the plaintiffs to their two 
sons while they served as full-time, unpaid missionaries of the Church of Jesus Christ of Latter-
day Saints (Church) did not qualify as a charitable contribution made "for the use of" the Church 
in absence of evidence that funds were transferred "in trust for" the Church. The Supreme Court 
affirmed the lower courts and concluded that because the taxpayers did not donate the funds "in 
trust for" the Church, or in a similarly enforceable legal arrangement for the benefit of the 
Church, the funds were not donated "for the use of" the Church. 

Peace v. Commissioner, 43 T.C. 1 (1964), acq., 1965-2 C.B. 6: Amounts paid by the 
plaintiff were contributions "to and for the use of'' the Sudan Interior Mission (Mission), an 
exempt charitable organization, and were not personal gifts to four designated missionaries. 
contributions were placed in a common pool and were disbursed based on the needs of each 
missionary. 

Estate of Otis C. Hubert, T.C. Memo 1993-482: The Tax Court allowed a charitable 
deduction for bequests that benefited the church's missionary work, conducted by two 
named missionaries. The bequests were not life estates for the missionaries' benefit because 
the church controlled the funds, which were held in a trust against which the church could 
legally enforce its rights. The decedent had no relationship with the missionaries except 
through the church. The court distinguished Estate of Hubert from Thomason and Davis: 
"under Davis and Thomason the test is not whether the charitable organization has full 
control of the funds, but rather whether the charitable organization has a legally enforceable 
right to the funds. In neither Davis nor Thomason did the charitable organization actually 
receive the funds either directly or in trust." 

 


